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FEDERAL ELECTION TOMMISSION

WASHINCTON DC 2463

In the Matter of

Dole for President, inc. and Robert J. Daole, ¥
as treasurer; Dole/Kemp 96 In¢., and }
Robert J. Dole, 45 treasarer; Republican } MU 4553 sud 4671
National Committee and Alec Poitevint, ¥
as treasurer; Senator Rebert 3. Dole 3

The Clinton/Gore *96 Primary Committce, fnc., }
and Joan Pollitt, as treasurer; The Democratic }
National Committee, and Carol Pensky, a3 ¥
treasurer; President William J. Clinton; Vice  } MUNs £287 apd $558
President Albert Gore, Jr.; and Chinton/Gore )
*46 General Committee, knc., and Joan Pellitt, }
as treasurey ¥

The Clinton/Gore *96 Primary Committee, Inc., )
and Joan Pollitt, as treasurer; The Demecratic )
National Committee, aad Carol Pensky, as } MUR 4713
treasarer; President William J. Clinton; and }
Harold M. Ickes, Esquire )

STATEMENT OF REASONS

COMMISSIONER KARL J. SANDSTROM

At issue in the above matters were media advertisements financed by the national comwmtioss 7

the Democratic and Republican parties (collectiviely “the parties™) during 1993 and 1996 The
General Counsel recommended the Commission determine that the cost of these advernsemenns
constituted in-kind contributions by the parties to their respective presidential canduczes
committees which would have resulited in the candidates exceeding their peimary or genaral
election spending limits.' I write this Statement 1o explain my rezsons for rejecting e General
Counsel’s recommendation.

¥ Inthe alternative, the General Counsel recommended the Commmssion deternune that the parhes wwdaund 2
U.S.C. §434(b){(4) and 11 CFR 106.5(2) by wansferning funds so various siate parmes. | srpeceed! e
recommendation beczuse the General Counsel sitnply did siot allegr 3 wiolange. The Geaeral Cousee’l argumd o

-



The Federal Election Commission (“*FEC™) 15 vestzd with exclusive authoniy to “ademmsier,
seek to obtain compliance with, and formulate policy with respect to™ the Federal Election
Campaign Act of 1971, as amended, 2 U.S.C. §§ 431-455 (“FECA™}. the Presidential Election
Campaign Fund Act, 26 U.S.C. §§ 9001-9013, anc! the Presidential Pnmary Matching Faviment
Account Act, 26 J.S.C. §§ 9031-9042. 2 US.C. §437c(b)t}). Incamying ous these
responsibilities, the Commission has an obligation to promulgate clear and umambiguous rales.
particularly those that touch upon activities protecied by the First Amendmeni” Ly the absence
of that guidance, a regulated entity is denied due process because 1t is unable to duterrune m
advance and with reasonable certainty what speech or conduct is subject to govertmens
regulation.

I voted to reject the General Counsel’s recommendations because to support them would violate
the most basic principles of due process.” No reading of the law, as it existed when these
advertisements were aired, would have provided the parties with fair notice of the stindand thae
the staff has subsequently suggested should be applied. Quite to the contrary, a fair readmyg of
the law at that tirie would have clearly suggested that the ads were permissible. The respondents
in this matter simply cannot be held to a standard that was not discermible prior to engaging
otherwise protected speech.

If one wants to understand the state of the law at that time, there is no bester place sty than with
Advisory Opinion 1995-25." Whatever narrow reading the Commission intended] to give the
opinion, its effect was to permit national party cormittees to finance and coordine
advertisements featuring federal candidates with 2 mixture of “hard™ and "soft™ dollars, giving
the parties a “‘green light” to conduct the media campaigns at issue. Though this {acally

because the national parties “maintained control” over fundy, wansferred to the staze partes. the stage partes showld
not have allocated the costs of the adventisements according to the “ballot composstian wetliod” but mmrad should
have used the fixed percentages required by the Democratic and Repubhean mational conumumers Sev 1§ CFR
106.5(b)(2)(ii) and106.5(d). However, the national parties are explizuly permutied 1o twansiler fands fio state pames
without limitation. 11 CFR 110.3(c).
! See Buckley v. Valeo, 424 USS. 1, 41, 96 S.Ct. 612, 645 (1976} quoting NAACP v Burun, 371U S 415, 433
(1963))("*Precision of regulation must be the touchstone i an area so closely touclung our most precins
freedoms...”™); Id (quoting Smith v. Goguen, 415 U.S. 566, 173 {19740 Where First Arnendoment nghes are
involved, an even ‘greater degree of specificity” 1s required.”™)
*  The Supreme Court has long recognized the danger of vague law.

It is a basic principle of due process that an enactivent is vosd for vagueness if s profbitot ag

not clearly defined. Vague laws offend several important values. .. - Vagus Lws may trap the

innocent by not providing fair warming. . {Iif arbivary and discrinumatory enforcement o o be

prevented, laws must provide explicit standards for those who apply them. . . [Wikerr 2 vague

statute “abuts upon sensitive areas of basic First Amendment feecdoms,” @t ‘operates i mibude? i

exercise of (those) freedoms. . . . [Bjecause we assume that man is free to steer beraven bawfa! and

unlawful conduct, we insist that laws give the person of ordinary intelligence a reasonable

opportunity to know what is prohibited, so that he may act accordsngly.
Grayned v. City of Rockford, 408 U.S. 104, 108, 92 S.Ct. 2254, 2298 {1972 quoung Ragyen v Julbee ¥TTUS
360,372, 84 S.Cr. 1316, 1322 (1964), quoting Speiser v. Rundafl, 357 US. 513, 526, 78 S Cu. 1332, Y142 (1638
*  This opinion was issued just prior to the onset of the advertising campaigns at wsue
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conflicted with the FECA and the FEC's regulations governing the allocation of Federal and non-
federal expenses by party orgzmizaqtis:.ns,5 the respondents in the above matters were entitied to
rely on the Commission’s legal interpretation. Until the Comsrission supersedes that opimion,
the Commission is. barred by statute from sanctioning anybody who engages in maierialiy
indistinguishable activity.®

Though I personally cannot reconcile that opinion with our regulations, I cannol ignote what s
plainly an applicable advisory opinion. I have an obligation to apply the law, not as I wish i to
be, but as expressed by the Commission during the period in which the parties condacted their

media campaigns.

it

To understand the importance of Advisory Opinion 1995-25, one musst place 1t inn & broader legal
context. The FEC “presumed coordination”™ between party comimittees and candidates wanl fune
1996.” The Comrnission had determined that, because of their close relationhip, pagtics were
incapable of making expenditures independent of candidates. For example, in expenditare by a

party committee for an advertisement promoting a candidate would count as an ife-Rind
contribution to, or coordinated expenditure on behalf of, the candidate, regardiess of any aemnal
contacts or discussions.

This was indeed the Commission's position when it published Advisory Opinion [993-25 m
August 1995, Advisory Opinion 1995-25 was issued in response to 2 request by the Republican
National Commitiee (“RNC™}. The RNC was plarning t¢: produce and air media sdvertisements

]

The regulations goveming the allocation of Federal and non-federal expenditures by paity coummitons prevades
that, subject to certain exceptions, disbursamenis by party contrifiees maust be made entwely from fandy subpect i
the prohibitions and Limitations of the FECA. General publi: comnmumeations that referensy Federal candaleis
clearly do not fal! within one of the delincated exceptions to this general enle. In fact, e one excoptns - genens
voter drives - that might arguably cover such activity expressly precludes from s coveragy actwnry that aeutuns 2
federal candidate. 1! CFR 1056.5.

¢ The Act provides that any advisory opinion rendered by ihe Comsmssion “may be relied upon by™ the person
requesting the advisory opinion, or by “any person involved m any specific pansacnon or acuvety sheh o
indistinguishable™ in all material 2spects from the activity a1 issue. 2 82507 g437HcH )

7 The Supreme Court issued its decision in Colorade Republican Federal Compaign Communee v FEC, 318U S
604 (1996) on June 6, 19946, invalidating the Comaission’s, positin thal cosrdingtion coald be previzned In o
case, the FEC brougit suit after the Colorado Democratic Party alleged that the Colovado Republsren Party bud
violated the spending limits established in 2 U.S.C. § 441a(cl) by mulung expenditures for nidio sdverizsennts o
early 1986 attacking Tim Wirth, a Democrat who eventually won the general election, though the Colorade
Republican Party had assigned its right to make expenditures for the 1986 senatonal cangargn to the Natwnal
Republican Senatorial Committee. it was not disputed that the Colorado Republican Parry kad srvsngped dor
advertisements on its own initiative, and had no discussion vath any polential Wirth opponinss  The FEC reaffirne?
its view that political parties are incapable of making expenditures mdependen of candidates. The case eventually
reached the Supreme: Court and in a fractured 7-2 decision the Court vacated and remanded the case, holduny @t die
application of 2 U.S.C. §4412(d) to truly independen: expenditures violated the First Amendment. Colorado
Republican Federal Campaign Committee v. FEC, 518 U.S. 604, 613, 116 S.Cr. 2309, 2318 (1996




featuring “legislaiive proposals™ and it was unsure how to treat the costs of the ads wnder the
FECA®

The RNC stated that “the purpose of the ads will be to inform the Amencan people on the
Republican and Dlemocratic positions on these issues, as well as attemp? to mfluence pubhc
opinion on particular legislative proposals. The ads are intended to gain popular supgort for the
Republican position on given legislative measures, and thereby influence the public’s positine
view of Republicans ard their agenda.”™® The Commission requested and reciived exampirs of
ads the RNC might run, two of which did not mention a federal candidate and 2 thard thar dud
All three “urge support for the Republican position on the issues discussed. ™ One of th
advertisements read in part:

If Clinion lets Medicare go bankrupt, you can keep your existing coverage - bt
only for seven years. If Clinton lets Medicare go bankrupt, vou can keep vour
own doctor — but only for seven years. If Clinton lets Medicare go bankrupt. vou
can still get sick -~ but only for seven vears. If Clinton lets Medicare go bankorupt,
Medicare won’t be there when you need it. Medicare will be gone.

(Advisory Opinicn 1995-25, Attachment}{emphas:s in original).

The Commission concluded that the cost of the advertiseimenis “should be considered as made i
connection with both Federal and non-federal elections™ and that “for purpases of the allocation
rules . . . it is immaterial whether these costs are charactenzed as adnminisirasive ¢osts or genernc
voter drive costs.”"

The Commission had determined in Advisery Opinion 1995-25 that a national party comamitice
could pay for media ads promoting the party’s agenda or its position on legisiative 1ssues withou?
the costs constituting in-kind contributions or coordinated pm'tv expenditures. In reaching thas
conclusion, the Commission considered the following facts:’

. The communications did not, contain any ¢all for action cther than urgang
the public to contact the mentioned officeholder (if anv) and vowce support av
opposition to the legislation;

- If there was a reference te a federal officeholder who was aiso a federal candidazs.
there was no express advocacy of that officcholder’s election or defeat and no
reference to federal elections; and

Advisory Opinion 1995-25 at 12108

id
o
"o
""" In response to a Commission request, the RNC provided the texss for three ads but stased fut aone of the ads
provided served as the basis for the advisory opinion request, and that the ads may of may w be comparable io
other such advertisements which the RNC may air in the futyre  Because the Commssion dul nof sequite 2 e
advertisement, the AO ruling was applicable to the (vpe of ad provided.

-




- The proposed communications did not contain an “clectioneering messags.

In other words, as long as the communication did not contain “express advocacy or 4m
“electioneering message,” a party committee could allocate the cost of an advertisement featuzn;
a federal candidate without the cost constituting an in-kind contribution to the candidate
Because the Comrnission “presumed coordintation” between party and candidate, any parts-
financed advertisement featuring a candidate would otherwise have consututed an mn-kind
contribution to that candidate or a 441a(d) expendiiure. Advisory Opinton 1995-2F exphetiy
permitted parties to finance advertisements {eatunrg candidates without making a corinbulus
Coordination was irrelevant because it was presumed. Absent express advocacy. the
Comrmission had determined that an “electioneeriny message,” nol coordination. would
determine the ultimate nature of the expenditure.

The “electioneerinig message” test was deeply flawed. It was mcredibly vague and unceriamn m
application.’® It can be neither found in the Act nor Commission regulations because it was
derived from an advisory opinion.'”” A communication purportedly satisficd the “plectioncering
message” test if it contained a clearly identified candidate and included statements which were
“designed to urge the public to elect a centain candidate or pany, or which would tend to dumrsh
support for one candidate and garner support for onother candidare.”' (emphasiy added). As
expressed, a comimunication would satisfy this test, not based or its content. but on its hidden
design or its effect on voters. This is precisely the sort of test that the Suprerne Court has warned
would not satisfy minimum requirements of due pracess.’’

My colleagues and I formally rejected the use of this test on both procedural and substantive

grounds when the Audit Division and the Office of General Counse! {collectively “the staff)
attemnpted to apply it to the parties’ media campaigns in the presidential candidate commuttee
audits'® conducted pursuant to 26 U.S.C. §§ 9038(s) and 9007(a)."* We stated that the phrase

B The Commission presumed that the ads would not qualify as “coordinated expendimres on bohalf of any grners!

election candidates of the Party under 2 U.S.C. §441a(d).” Adwvisory Opituon 1995-25 a8 12165 Ths sinply mweas?
that Advisory Opinion 1993-25 may not apply to “ccordinated expenditures™ made on behal? of 3 candidate dumng
the general election. See 2 U.S.C. §441a(d). Since the activity in the above masters took phice prior to the
candidates’ nomination, §441a(d) hmtations arc relevant.

" In fact, Commissioners who approved the General Counsel’s recormmendations 15 these matters comprensed
during Corrmission (Jpen Sessions on the presidential 2udits and the media carrpaigns that “vou cin's belp but come
to the conclusion thai the law in this area 1s hardly clear,” "the staff’s finding 15 based on a furey brgal standard”™ ang
“you come away scratching your head” trying to male sense of applicable Conmussion regulations a0 adviwacy
opinions. See Commission Open Session record, December 3, 1998 Sev also “E'ction Panel Rames Doubis Abeu?
Action on '96 Audits” The Washington Posr. 10:3:98; "Comnussioners Challenge Audit of V6 Camgagns” L54
Today, 10/4/98; and “Ads in "96 Campaign [llegai, Audits Claim™ Tac New Oricans Fimes-Eocivume. 10398

15 Advisory Opinion 1985-14, 2 Fed. Election Camp. Fin Guide (CCHY € 5819, p 11.38% (May 30, 1985

'® " The Commission cited both Advisory Opinion 1985-14 and Uniteid States v Unrted Auto Warkers, 357U 8
567, 587 (1957)) as nuthority for the “elechoneenng message”™ test

1" See Buckley v. Valeo, supra.

" Specifically these committees were the Dole Pnmary Comumuttee. Dole/Kewmp 96, Inc. {"Dole Grenezal
Committee”), the Dole/Kemp '96 Compliance Comnunee, Inc. ("The Dole GELACT), the Clnton Prowary
Committee, the Clinton/Gore '36 General Comymittee. inc. {("Chinton General Conrrartee”™) and twe Chinion Gore 5
General Election Legal and Compliance Fund {("Clinton GELAC™).




“electioneening message” could not serve as a substantive test to describe the content of
communications that are *“for the purpose of influencing” an election. Proceduraily, it was
flawed because the test had not been promulgated as a regulation as statutorily required . The
statute expressly requires a rule of law to be initially proposed only zs  rule or reguiation.™

This statutory mandate serves to protect the regulated community from being judged by
interpretations of the law that did not flow naturally and foresecably from the law uself. but were
the mere product of administrative convenience or preference. We aiso siated that the phra

could not be used as a shorthand expression of the Commissicn’s interpretation ef the statutony
standard “for the purpose of influencing™ an election because the advisory opinions frorse which
the standard was drawn did not convey a clear and consistent application of the statutory standard
and the phrase was both too vague and too broad to have a sufficientiv definite mesming *

Nowhere is the inherent vagueness of this test more evident than in the application of it5 sevond
prong. Focusing on this prong - statements “which would rend to diminish support for one
candidate and gamer support for another” - it is clear that any communication prornofing one
panty’s legislative agenda over another would satisfy the “electioneering message”™ test. Virtually
any partisan communication featuring a federal candidate will tend to diminish support for one
candidate and garner support for another.”? Yet Advisory Opinion 1995-25 explicitly permitied
communications featuring a federal candidate and promoting a party’s legislative agenda ™

This can be shown by applying the “clectionzering message” test to the commumelions 3t issus
in Advisory Opinion 1995-25, which the Commission determined did not contamn an
electioneering message. For example, the advertisement supplied by the RN read as follows.

If Clinton lets Medicare go bankrupt, you can keep vour existing coverage - but
only for seven years. 1f Clinton lets Medicare go bankrupt, you can keep your
own doctor — but only jor seven years. If Clinton lets Medicare go banfoupt. you
can still get sick -- but only for seven years. If Clinton lets Medicare go bankrupt,
Medicare won’t be there when you need it. Medicare will be gone.

'" " The staff concluded that the expenditures by the parties ior the media campaigas were s fact in-kimd

contributions to the candidates and recormmended that th: Republican and Democrane presulestial candudates pas
back $17.7 million arid $7 million, respecuively. The Commussion wnermously vejected tha recommemisten It
seems to me self-evident that if the media advertisements did not conastitute 2 conmibution m Diecendber 1998 wlie
the Commission voted to seject the repayment recommendation, they canno? constitziz 3 coninbuton 1 Folemars
2000. if anything, a repayment determination would merit the appheation of a lzsser standard than woukd be appieed
in finding a violation.

® 2US.C §437 (b}

*'  See Statement of Reasons on the Audits of the Diole Prirary Comnuttee, Dole Remp 96, Ine ("Dole General
Committee”), the Doie/Kemp '96 Compliance Comuutiee, In:. (“The Dole GELACT). the Chioon Privaey
Committee, the Clintor/Gore '96 General Commuttee, Ins. ("Chinton General Cormratine™ ) and e Clanton Goeg ™
General Election Legal and Compliance Fund ("Cliaton GEL AC™). sipned by Vice Charrman Darry! Wold and
Commissioners Lee Ann Elliot, David M. Mason and Karl J. Sandstrom. June 24, 1995

#  Thus, by making the “electioneering message™ a critical element of Advisery Opnton 1995-24. e Commussion
had built in a fatal contradiction.

2 Advisory Opinion 1995-25 at 12109




(Advisory Opinion 1995-25, Attachment){emphasis in original).

The Commission determined that this statement would not “tend to diminish support for one
candidate an” garner support for another” — in other words, that st did not confam an
“electioncenng :nessage.”™”

This advisory opinion was issued to the national parties on August 23, 1993, after which the
T . : o Lo 25
Democratic party began its advertising campaign.

Each of the Democratic party’s advertisemenis could be described as either “mntended 1o gamn
popular support for the [Democratic] posiiion on given legislative measures and therely
influence the publi’s positive view of [Democrats] and their agenda.” or whose purpose wias "o
promote the [Democratic] party . . . . In other words, the advertisernents had precisely the
same characteristics as those approved in Advisory Dpinion 1995.25% ( The subject matter ane
complete timetable for the Democratic Party ads carn be found as an appendix (o thes stalemens 5

The following script was typical of the advertisements run by the Democratic party. Tiis awred o
October 1995:

Preserving Medicare for the next generation The right choice but what's the eighs
way? Republicans say double premiums, deductibles. No coverage if vou're
under sixty-seven. Two-hundred and seventy billion in cuts but less than holf the
money reaches the Medicare trust fund. Thet's wrong. We can secure Medicare
without the costs on the elderly. That’s the President’s plan. Cut wasie, corstzol
costs, save Medicare, balance the budget. The right chowce for our families. ™

This looks strikingly like the advertisement submittzd by the RNC in Advisory Opinion 19935.23
and diagnosed free of an “electioneering message™ by the Commission.™

*  In fact, the Commission acknowledged the RNC's statement that ™1t 1s impassible to determune what efies? dhewr

types of advertisemnents have on the electability of candidares at the Federal, state and local fove! " &2

»  Though the Democratic party ran one fight of ads from August 16 to August 35, 1995, a0 other sds weve ran
until October 3, 1995,

*

See discussion of Advisory Opinion 1995-235, suprag

*®  MUR 4407, GCR Attachment 10.

¥ The General Counsel argued that this advertisemient was used for the purpose of smiluenong Bie Prosdens's
election. In fact, this and many of the adverusements were aued during an wtense hattle between e Prosaden? st
the Republican contreiled congress over the federal budget and other Jegssintion. Thrs bawtie fasted from B aedills
of 1995 through the first several months of 1996. Though the General Counsel argued that a7 of ue ads aured
between 1995 and 1956 were “for the purpose of mfluencing”™ the cambidates” elechions., the documntars evlen e
tells a different story. A series of “agendas™ of meetuigs between the Presulent and his adviwors obtemmrd by the
United States Senate Commuittee en Governmental Affairs maikes it possible fo orack the admumnstrasion’s gral for
runaing the advertisemients. The agendas show that ads were produced for the purpose of persusdisy "Seuy
Kepublican Senators,” the public zad others to favor the admunisitanon’s approach o 3 curmibey of vamer, i todmy
the budget, tobacco, education and Medicare, For exarmple, thnus agends docusses the afvategy to presers
Republican Senators on the budget banle and Medicare:

7

3. PROPOSED BUDGET STRATEGY . ..



This ad aired in July 1996:

Remember recession, jobs lost. The Dole GIOP bill 1ries to dersy neariy 1050070
families unemployment benefits. Higher intarest rates, 10,000,000 unempioved
with 2 Dole amendment. Republicans tried (o block more job traiming today  We
make more autos than Japan. Record construction jobs, mortgage rates doasn,

B. Fressure campaigr: aimed 31 Swing Repubhican Senatars on Meduwser Dusmg Beoess
2z 1. Target recess paid media, funded by DX, 1o sum a1 ke enenbernrs Repaldoan

Senators.
a. Hir small states with moderate Republican Senatosrs

2. Get constituency groups 1o bring, pressure.
3. flesh out Republican deas and educate media.
C. Announce veto of all appropriation bills unul 2cress the board des! 1 sypned
- D. Trainwreck scenario . . .
i 2. Closing Govt. Down. . ..

1. Smategy: amplify patn, dos 't mute o

Agenda dated July 26, 1995, Audit Referyal 99-15. Attachment 49

Clearly the media advertisements discussed were used 10 presvure moderate Repubiuan scrators b wgrpory S
e President’s budget, not to influence his clection to office.  Anather agends mdwated smulsr moeatzans

I. BUDGET STRATEGY - MEDICARE CUTS DERAIL REPUBLICARS
B. Strategy — fold out

1. Steponz: Ads.
a. Run ads in moderate Republican states 1o pry loode swary Semators
. StepOne: Free Meda . ..
3. Step Two: Paid Media . .
e. poal: to rawe the heat to such fevels that Republcans
1. abandon thew plan
2. tryto postpone evervilung until Nov.
3. eventualiy feel the heat so much thar they domand 3 guach ronedntem
a reconciiiation on the President’s wows o frwey ey prehracad hewr
f. Sphitung the Repubhcans

~

Agenda dated Aupust 3, 1995, Audit Referral 99-15, Anachment 36
II. AD RECOMMENDATIONS - KEEP UP PRESSURE
A. Suess President’s commutrment to balanced budpet
B. Shift Focus 10 Education, the key appropraatons bariefisia
C. RunMedicare spots in swing state markets along waith education ads & brwg grabidae
up 1o speed
Agenda dated September 7, 1995, /d.

The General Counsel did not find these documents persuasive and mnstead concluded thaz afl sdveraorret werr
*for the purpose of influencing” the President’s election. See Audut Referval 99-1% a7 44
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10,000,000 new jobs, more women owned companies than ever. The Presadent's
plan. Education, Job training, economic growth for a bester future. ™

The Republican party ran similar ads focusing on a Balanced Budget hmmdmm. the ropoat of
the gas tax, Republican tax cut plans, illegal immigrants and welfare reform  For enamgply. thes
advertisement was produced May 15, 1996:

[Bill Clinton is shown in scveral clips, in cach one #tating a different numbar «f
years to balunce the budget.] For four years vou heurd a fot of talk from Bill
Clinton. Double taik is expensive. Tell Mr. Clinton to support the Balamced
Budget Amendment.
Each advertisement either promoted a party or its legisiative agenda. mos? featured 3 fodoral
office holder or candidate for federal office. None contained an “electiongenng message” Ja
identified by Advisory Opinion 1995-25. °*

It is irrelevant to the analysis that many of these advertisements aired during a presudentesl
election year. “Since 1995 is a non-presidential election vear. the Commismion congludes that the
proper allocation for these expenditures is at least 60% to the Federal account, with 2
comresponding allocation 1o the non-federal account. Should the BNT continuy these aetrttiey
into 1996, a presidential election year. the Federal share will rise to ar least 8587 of theve ¢onrs”

Advisory Opinion 1995-25 at 12110 (emphasis added).

Further analysis info whether these advertisernents, as compared with the examples given by the
RNC in Advisory Opinion 1995-25, actually contained an “electioncering message™ i3
problematic. It puts the Federal Election Commission in the positios of passivyg the content of
commumcailons to divine their true design. This is far too precanous s hine for the reapeedents
to walk.”

Yo
' Audit Referral 99-13, Attachment 4.
2 The “clectioneering message™ test was so vaguz i 15 apprhizaton that the staff suggesrsd partc ey
advertisements satisfied the test based on their production value  For exarmple. the staff arpacd thas, reirasfaie of 2=
script, an ad visually porivaying one party’s posttton i gray tanes and the other™s o colnr comtined an
“electioneering message.” See Comumnission Open Session secord, Decomber 3, 1998
*  In holding the “relative 10" standard in the ongmal FECA inpermmisssbly vague beoase ot faded 0 e arhy mth
the boundaries between permissible and impernmussible speech, the Court in Buckley v Valer rvied the dasgers wf
requiring the government to divine a speakers mntent:
[Wihether words intended and designed 1o fall short of mvitation woull muss thar sk w8
question both of intent and of effect. No speasker, i such cwpumstances, saftly could svuwmer Hhat
anything he rnight say upon the general subject woulhd not be uaderstond by wme a5 an mwinaten
In shont, the supposedly clear-cut distinction berween discussion, lsudation, grneral ehoocngy, a0d
solicitation piuts the speaker in these circumstances wholls ai the merev af the savind
understanding of his hearers and conscquenily of wharever mference o be deanw s 5 b
intent and meaning. Such a distinction offers no secunty for free dissussson Is thewr ol o
biankets with uncentainty whatever may be sasd. It compels the speaker 1o brdge and won
Buckley v. Valeo, 424 U S, 1, 41 (quoting Thomas v Collins, 323 1S 516,63 5 C1 315 ¢ 190 s emypdutiss
added)).
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Responsibility for the confusion surrounding the law resides with the Commisuon It
incumbent upon the Commission to act promptly to clarify the law and restory st fo an
understandable state. The regulated community should not be left lo guzis wiiether 395 s
are in accord with the Commission’s understanding of the Jaw.

The first step in this restoration project is easy. The Commuission should formally supsrede
Advisory Opinion 1995-25. Advisory Opinion 1995-235 - to the extent that of permals party
commitiees which make disbursemicents in connection with federal and non-fodoral clechion 4
allocate the costs of communications that reference federal candidates betweon federal and o
federal accounts — is clearly at odds with our regulalions. Scction 1063 of our regulatims
provides that, subjzct to certain exceptions, disbursements by party commuttess must be miade
entirely from fund:; subject to the prohibitions and limitations of the Federal Blecton Campargn
Act. General public communications that reference Federal candidates clearly do ot a8 withen
one of the delineated exceptions to this general rule. in fact. the one exception -- generic voter
drives -- that might arguably cover such activity expressly precludes from its covoruge activity
that mentions a federal candidate.

By taking the simple step of superseding Advisory Opinion [995-25 in favor of a strarghtforw 2
reading of our regulations, the Commission would e taking 2 major step towards ending
spending practices about which a majority of Comrnissioners hiave expreszed concerm. In
adopting Advisory Opinion 1995-25, individual Commissioners may have inlended that 1t be
given a narrow reading. Unfortunately, the text of the decision does not tenud ieelf to such 3
narrow interpretation. Committees of both major political pariies have read the decizion to stand
for the proposition that a party committec may pay for advertising that suppeorts of cril s a
Federal candidate from funds not subject to the limitations and prohibitions of the las. Thisn
not a strained reacing of the opinion. To the contriry, it is precisely the praposition the mpuhos
appears io stand for. Unti! the Commission acts to correct that perception, political pasties will
continue to presurne that they are operating in accordance with the law tn making such
disbursements.

There is no doubt that our regulations take precedence over our advisory opamions. Nevertheles:,
our ability to enforce the law will be seriously impaired as long as an ill considered advisory
opinion is left as our last statement of the applicable law. Therefore 1 would urge the
Commission to publicly announce its position in this regard and in doing s, xddress the prachcrs
that have been at the heart of this investigation.
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Appendix

The Democratic party, including state party organiziutions financed by the national party, ran the

following ads:**
Flight Date
8/16/95 - 8/31/95
10/3/95 - 10/17/95
10/19/95 - 11/1/95
11/2/95 - 11/10/95
11/10/95 - 11/30/93
12/5/95 - 12/14/95
12/17/95 - 12/22/95
1/10/96 - 1/24/96

1/26/96 - 2/1/96
2/13/96 - 2/19/96
2/20/96 - 3/5/96
3/7/96 - 3/27/96
3/29/96 - 4/3/96

4/5/96 - 4/26/96

4/27/96 - 5/3/96

5/5/96 - 5/31/96
6/1/96 - 6/11/96
6/12/96 - 6/25/96

6/26/96 - 7/19/96
7/24/96 - 8/6/96

M See Audit Referral 99-15, Attachments 10 and 11,

Subject Matter

Medicare

Medicare

Medicare/Tax Cut’ Work not
Welfare Reform/Balanced Budge
Medicare

Medicare/Balanced Budget
Medicare/Balanced Budyget
Medicare/Balanced Budget/Health
Care/Education Cuts
Medicare/Health Care/Education
Cuts/Balanced Budget
MedicareBalanced Budget
Medicare/Balanced Budjzet
Medicare/Balanced Budget
Welfare Reform/Child Suppont
Enforcement/Domestic Violeuce
Medicare/Balanced Budgev/Chiid
Healthcare/Education/Job Training
Medicare/Education Cuts/Balenced
Budget/Health Insurance Plan/Tax
Credits/Education Cuis/Brady Bili

Medicare/Education Cuis/Balanced
Budget/Healih Insurance Plan/Tax

Credits/Education Cuta'Brady Bill'Famsiy

Medical Leave
Headstar/Student Loany/ 1996
Budget/Family Medical Leave
Assault Weapons Ban‘Balanced
Budget/Family Leave

Tuition Tax Cut Plan/Medicare
Medicare/lilegal Immigrants
GOP Bill/Unemployment
Benefits/Jobs Tramning



